
Introduction 

You have requested a legal memo regarding the striking out of a defence pursuant to rule 12.02 

of the Rules of the Small Claims Court1. I have researched both statute and case law via 

WestLawNext Canada and CanLi to prepare this memo. 

 

Case Facts 

The plaintiff has brought a motion to strike a defence for lack of particulars and for not 

disclosing any reasonable defence pursuant to Rule 12.02 of Rules of the Small Claims Court. 

 

Issue 

What is the test for striking out a defence under rule 12.02 of the Rules of the Small Claims 

Court? 

 

Analysis 

Originating Statute 

The power to strike out any document by a deputy judge is provided via rule 12.02 of the Rules 

of the Small Claims Court (henceforth “Rules”), which states as follows: 

12.02 Motion to Strike out or Amend a Document 

 
1 O Reg 258/98. 



12.02(1) The court may, on motion, strike out or amend all or part of any document that, 

(a) discloses no reasonable cause of action or defence; 

(b) may delay or make it difficult to have a fair trial; or 

(c) is inflammatory, a waste of time, a nuisance or an abuse of the court's process. 

12.02(2) In connection with an order striking out or amending a document under sub-rule 

(1), the court may do one or more of the following: 

1. In the case of a claim, order that the action be stayed or dismissed. 

2. In the case of a defence, strike out the defence and grant judgment. 

2.1 In the case of a motion, order that the motion be stayed or dismissed. 

3. Impose such terms as are just. 

12.02(3) General Power to Stay, Dismiss Action 

The court may, on its own initiative, make the order referred to in paragraph 1 of subrule 

(2) staying or dismissing an action, if the action appears on its face to be inflammatory, a 

waste of time, a nuisance or an abuse of the court's process. 

The statute states that a lack of reasonable defence grants the ability to strike a document. It fails 

to mention a lack of particulars as being a relevant factor. 

The Nature of Rule 12.02 

 The leading jurisprudence on the application of Rule 12.02 is Van de Vrande v 

Butkowsky2. In this case a doctor was retained to perform an assessment for a custody dispute 

 
2 [2010] ONCA 230, 2010 CarswellOnt 1777. 



between the plaintiff and his spouse. The plaintiff filed action against the doctor for breach of 

contract due to the medical expert acting as a mediator as opposed to his assigned role of an 

assessor. The defendant brought a motion for summary dismissal under Rule 1.03(2) as well as a 

motion to strike the statement of claim under Rule 12.02 of the Rules. The motion to strike was 

granted. 

 On appeal, the Divisional Court set aside the order. Imputing case law surrounding Rule 

20 of the Rules of Civil Procedure3, it found that the trial judge had erred by making a finding of 

fact when it decided the case via doctrine of expert witness immunity. In response, the defendant 

appealed the decision to the Ontario Court of Appeal. 

 In the Court of Appeal’s judgment, Rouleau JJ. A. articulated several key points about 

the nature of Rule 12.02: 

1. Jurisprudence regarding Rule 20 or 76 of the Rules of Civil Procedure is inapplicable to 

Rule 12.02.4 

2. A Rule 12.02 motion can be brought to strike any document.5 

3. It involves analysis as to whether a reasonable cause of action has been disclosed or if the 

case should be ended at an early stage because it is “inflammatory”, “a waste of time”, or 

an “abuse of the court’s processes”, as referred to in Rule 12.02(1)(c).6 

 
3 RRO 1990, Reg 194. 
4 Vrande, supra note 2 at 13. 
5 ibid at 17. 
6 ibid at 19. 



4. The terms referred to in Rule 12.02(1)(c) are intended to create a lower threshold for 

striking a document than the sister test found in Rule 21.01(3)(d) of the Rules of Civil 

Procedure.7 

Rouleau JJ. A. used this analysis to determine that the Divisional Court’s erred in setting the 

order aside. The appeal was allowed.  

Application of Rule 12.02 

While useful to understanding the nature of Rule 12.02, Vrande fails to articulate what the test 

entails on a practical level. The key phrase used almost ubiquitously is “meaningful chance of 

success at trial”. Essentially, the outcome of the case is a foregone conclusion such that allowing 

the action to continue would be pointless.8 However, this phrase involves different thresholds 

based on the facts and arguments of each case. These varying scenarios are explored below.  

Lack of Essential Evidence 

One way a case has been found to have no ‘meaningful chance of success at trial’ is when 

the claim fails to have the requisite evidentiary basis to support itself. In O’Brien v Ottawa 

Hospital9¸ two doctors were allegedly negligent in failing to diagnose a patient’s concussion. The 

patient claimed for negligence against the hospital via vicarious liability. The case was dismissed 

under Rule 20.01 of the Rules of Civil Procedure. The patient then appealed that decision to the 

Divisional Court. That appeal was dismissed. The Divisional court found that the claim had “no 

meaningful chance at trial”10 due to a lack of evidence. The appellant’s original claim was one 

 
7 ibid at 20. 
8 O’Brien v Ottawa Hospital [2011] ONSC 231, [2011] CarswellOnt 88 at 13.  
9 ibid.  
10 ibid at 14.  



for negligence against medical professionals but he did not acquire, or plan on acquiring, an 

expert witness to support his argument. His claim could therefore not possibly succeed. The 

Divisional Court noted that while the lower court erred in using Rule 20.01 instead of Rule 12.02 

of the Rules of the Small Claims Court, the outcome would be identical regardless. 

A similar outcome was determined in Dougherty v Goad & Goad Barristers & 

Solicitors11 where a disgruntled client had filed a claim against her solicitor for professional 

malpractice. Deputy Judge J. Sebastian Winny granted the defendant’s motion to dismiss the 

claim under Rule 12.02 of the Rules. In doing so, he noted that the plaintiff had failed to garner 

expert evidence to support her case, an essential element in a professional malpractice action.12  

Lack of Jurisdiction 

 A claim may also be dismissed due to its requested remedy being outside jurisdiction of 

the court. In Fisher v Ontario (Minister of Community and Social Services)13, a man filed action 

against the government of Ontario due to a government assessment of his disability benefits that 

resulted in loss of income. He claimed damages for negligence and fraud. However, the Small 

Claims Court held that the plaintiff was actually seeking judicial review of the Minister’s 

decision. That remedy was outside the powers of the Small Claims court and therefore had ‘no 

meaningful chance at trial’.14 The action was dismissed under Rule 12.02 of the Rules. 

 

 

 
11 [2011] CarswellOnt 15742 (Sm Cl Ct). 
12 ibid at 5. 
13 [2014] CarswellOnt 14736 (Sm Cl Ct). 
14 ibid at 20. 



Lack of Particulars 

There is little case law surrounding Rule 12.02 regarding whether a defence should be 

struck out due to lack of particulars. The leading case regarding the balance between striking a 

pleading and ordering for particulars is Copland v Commodore Business Machines Ltd15. That 

balance is summarized succinctly in Active Operation Management16 as follows: 

 Master Sandler held that if the pleading was deficient so that no cause of action 

was made out, it should be struck. Particulars were not the tool to repair a 

deficient pleading. Particulars are appropriate where the pleading is proper but 

there are pieces of information that are not in the pleading yet are necessary for 

the purpose of pleading in response.17 

Essentially, a lack of particulars should result in a motion for particulars rather than striking out a 

claim. However, this is reliant on the claim (or defence) having a reasonable cause of action (or 

defence) to begin with. It is therefore safe to assume the key ingredient in determining if a 

document should be struck is if it discerns a reasonable cause of action or a reasonable defence. 

A claim without particulars may usually not be struck out if it has a reasonable cause of action or 

defence. Particulars may be ordered to bolster an already valid claim, but not salvage an invalid 

one. 

It is important to note that both Copland and Active Operation Management focused 

exclusively on the Rules of Civil Procedure as opposed to the Rules of the Small Claims Court. 

Their inclusion here is to provide direction on deficient particulars in a civil claim. That topic has 

 
15 [1985] CarswellOnt 410 (ONSC). 
16 Active Operation Management (AOM) NA Inc. et al v Reveal Group Operations Ltd [2013] ONSC 8014, [2013] 
CarswellOnt 18461. 
17 ibid at 9. 



a lack of jurisprudence in regards to Rule 12.02. Caution should be used when citing these cases 

in light of Vrande, which had this to say on the nature of Rule 12.02: 

“It bears remembering that r. 12.02 motions will often be brought and responded 

to by self-represented litigants who lack the extensive training of counsel. The 

test to be applied on such a motion ought to reflect this, and avoid the somewhat 

complex case law that has fleshed out the Rules of Civil Procedure.”18 

Importing jurisprudence from the Rules of Civil Procedure must therefore be done carefully. 

However, there is still room for direction as long as the principle of simplicity is kept in mind. 

Striking Out a Defence in General 

 The test of ‘meaningful chance at trial’ is used for striking out both statements of claim 

and defences. In Canadian Tire Bank v Barna19, the defendant obtained a credit card from a bank 

in 2013. By June 2017, there had been five credit limit increases for the card. When the 

defendant went into default, the bank filed action for the outstanding debt of $10840.17. The 

defendant responded with a statement of defence, claiming that the credit increases were not 

authorized by him and therefore invalid. The plaintiff provided undisputable evidence that the 

credit increases were in fact authorized. The Deputy Judge struck out the defence and granted 

judgment to the plaintiff. On appeal, the Divisional Court upheld the ruling. In doing so, they 

dismissed the appellant’s argument that there was a ‘triable issue’ which would be sufficient to 

bring the claim to trial. The Divisional Court once again affirmed that the test for Rule 12.02 is a 

 
18 Vrande, supra note 2 at 21. 
19 [2019] ONSC 1533, [2019] CarswellOnt 3288. 



‘meaningful chance at trial’, to which the defendant had none.20 This case is an example of the 

test for Rule 12.02 applying to both statement of claims and defences. 

 

Conclusion 

Based on this analysis, it can be reasonably concluded that the test for striking out a 

defence is whether or not the defence has any ‘meaningful chance at trial’. In the memo request 

there are two connected but separate reasonings for why the defence should be struck out. They 

are: 

1) there is no reasonable defence, and  

2) there is a lack of particulars. 

 It is more likely that striking out the defence is dependant on the first point. The lack of a 

reasonable claim or defence almost invariably results in the document being struck out. A lack of 

particulars may lead to that result, but it is not determinative. A lack of particulars is also not 

included in the statute itself as a reason for striking out a document. For that reason, the test for 

striking out a defence under Rule 12.02 is whether the defence has any ‘meaningful chance at 

trial’. This can be determined by assessing whether or not the statement of defence features any 

reasonable defence based on the facts and submissions. 

 

 

 
20 ibid at 7 – 9. 
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