
Introduction 

You have requested a legal memo on the power to serve Notice of Contempt Hearings through 

methods alternative to mandatory procedure in the Small Claims Court Rules. I have researched 

this topic with Ontario statute, case law through WestLawNext Canada, and various secondary 

sources. 

 

Case Facts 

None given. 

 

Issue 

Does the Small Claims Court have the jurisdiction to order alternative service for a Notice of 

Contempt Hearing instead of personal service as required under the Small Claims Court Rules? 

 

 

 

 



Analysis 

Defining ‘Notice of Contempt Hearing’ 

A notice of contempt is issued by the court to notify parties that they are in contempt of 

court and must appear for a contempt hearing. This can result from failing to produce records or 

documents, or fail to appear at an examination.1 The power to issue Notice of Contempt 

Hearings and its procedure are stated in s. 20.11(2) and s. 20.11(3) of the Rules of the Small 

Claims Court2. 

 

The importance of contempt 

 Contempt is an important tool by the courts to ensure that civil rulings and the court itself 

are taken seriously. It is a requirement so the court is not treated without teeth: 

“Canadian courts have consistently held that contempt strikes at the very 

heart of the administration of justice and if someone can “simply ignore or 

finesse his way around a court order” it leads to certain inequities and 

unfairness which threaten the rule of law.6 It is therefore necessary for 

 
1 Rules of the Small Claims Court, O. Reg 258/98. 
2 Ibid. 



courts to have a mechanism at their disposal to impose penalties on those 

who disobey court orders.”3 

That is not to say that contempt should be consistently used without care. Used 

incorrectly, it can seem as an empty threat: 

“Despite the long-standing power to find contempt, courts have historically 

been wary of “tiring it by overuse”. This is applicable not only at the 

sanction stage but even at the early finding of contempt stage. This is 

consistent with our courts’ assertion that contempt of court is a remedy of 

last resort, an exceptional proceeding…The rationale for what might seem 

like an overly conservative approach was recently well articulated by the 

Quebec Court of Appeal when it noted that if a finding of contempt comes 

too easily — if the use of contempt is not “most jealously and carefully 

watched and exercised”— a court’s outrage might be treated as just so much 

bluster that might ultimately cheapen the role and authority of the very 

judicial power it seeks to protect.”4  

 
3 Justice Todd L. Archibald and Melissa N. Mackovski, Annual Review of Civil Litigation “Administering 
Justice: The Law of Contempt” (Toronto: Carswell, 2009) (loose-leaf updated 2009), at [B].  
 
4 Justice Todd L. Archibald and Karen Jolley, Annual Review of Civil Litigation “Sanctions for Civil Contempt 
— A National Survey and a Critique” (Toronto: Carswell, 2009) (loose-leaf updated 2013), at [L].  



This is the balance of contempt. It must have enough strength as to be taken seriously, 

but not used too commonly to rob it of its gravity. 

 

Procedure in Small Claims Court 

A Notice of Contempt Hearing is required to be served by personal service with 

mandatory language and no mention of alternative methods. This has been re-iterated in both 

case law and academic writings.  

In Intrans-Corp v. Environmental Cleaning Systems Inc.5, a creditor filed for a judgement 

debtor examination after being unable to garner payments of the money owed by the debtor. The 

debtor did not show up for examination when called. A hearing was held to determine whether to 

proceed to a contempt hearing or send the matter back for a second examination. In its decision, 

the Superior Court held that they would proceed directly to a contempt hearing, as a second 

examination would be a waste of time and needless repetition. In doing so, P. Thomson J. stated 

“The Notice of Contempt Hearing is personally served by personal delivery; there is no sub 

service; there is no alternative service. It is the first time in the whole process that this is 

required. “6 He makes no mention of an alternative. 

 
5 [2006] CarswellOnt 4335, 23 CBR (5th) 227 (ONSC). 
6 ibid, at 7. 



In Zuker’s commentary on the Rules of the Small Claims Court, he also re-iterates the 

requirement: “The creditor is responsible for ensuring that there are sufficient true copies of 

the notice of contempt hearing for service on the person named in the notice. The notice of 

contempt must be served personally”.7 There are no references to alternatives available. 

Neither of these sources mention the possibility of an alternative prescribed in the statute. 

If an alternative is to be found it is through more creative methods. 

 

Possible alternatives 

 Arguments to allow alternatives to personal service for Notice of Contempt hearings are 

sparse ad thin, with little case law and opaque statute. However, there have been instances in 

which contempt notices have been recognized without personal service in higher courts and other 

statutes. 

 In Dickie v Dickie8, parents divorced and the husband was ordered to pay interim child 

and spousal support. He failed to comply and instead moved to the Bahamas without notice to 

his wife. After several non-complied court orders, he was found in contempt. He appealed the 

 
7 Justice Marvin Zucker, “Ontario Small Claims Court Practice Commentary – RSmCC R1 Commentary” < 
https://nextcanada.westlaw.com/Document/I10b717eefe5663f0e0440003ba0d6c6d/View/FullText.html?origin
ationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Category)&nortId=I6c3f3f3
ad0334584e0540010e03eefe0>. 
8 (2006) CarswellOnt 118, [2006] WDFL 1266 (ONCA). 



decision. While the majority allowed his appeal, Laskin J.A. (as he was then) wrote for the 

dissent. Relevant to our research, he responded to Dr. Dickie’s claim that his right to a fair 

proceeding was violated because the notice of the contempt motion was not served personally. 

Laskin J.A. responded to this argument as follows: 

“Dr. Dickie was served with notice of the return of the motion by fax and courier. It 

might have been better had he been personally served. However, Stewart J. addressed 

the question of service, and found that Dr. Dickie was "well aware of the existence of 

this motion and its present return date, the nature of the relief sought, and the 

evidentiary foundation upon which the motion is made." The record amply supports 

her finding. 

 

Despite being aware of the contempt motion for six months, and of the return date on 

January 13, 2004, Dr. Dickie chose not to retain counsel or to appear. Instead, he sent 

in a written submission, which Stewart J. considered before making her finding of 

contempt. Even after finding Dr. Dickie in contempt, she gave him a further month to 

purge his contempt before sentencing him. He did not do so.”9 

 

 
9 Ibid¸ at 80. 



Laskin J.A. went on to find that Dr. Dickie had indeed been given adequate procedural 

fairness.  

 

 It is important to distinguish several characteristics about this case. First, the venue was 

the Ontario Court of Appeal and the statute it was referring to was Rules of Civil Procedure10. 

This is a different set of rules than the Small Claims Court Rules and governs more courts (but 

also governs Small Claims Court). While Notice of Contempt hearings are codified in s. 

20(11)(3) in Small Claims Court legislation, contempt orders are outlined in s. 60.11(2) of the 

Rules of Civil Procedure. It is also key to note that s. 60(11) allows an alternative to personal 

service for contempt hearings through judicial discretion, a provision not included in Small 

Claims Court legislation. 

  Although these facts seem to preclude Dickie from usage in Small Claims court, it is 

possible to argue precedent has been set allowing judicial discretion in determining if a contempt 

notice has been sufficiently issued. In his ruling, Laskin J.A. failed to mention the judicial power 

to order an alternative to personal service under s. 60.11(2). Rather, he retroactively examined 

the facts of the case and determined that the service provided to Dr. Dickie had been adequate. 

He did not even mention the section in his ruling. Applying this, it could be possible to 

 
10 RRO 1990, Reg 194. 



determine that service had been adequate if it could be proven that the party in contempt must 

have had knowledge of the notice. Again, this argument may be a stretch, but it is a definite 

possibility. 

 This reasoning can also be found in Nelson v Barbados Group Inc v Cox11, where an 

officer of a company was found in contempt after breaching two court orders regarding 

production of documents and discovery. In that case, a contempt motion under the Rules of Civil 

Procedure was again allowed to be issued through alternative measures. This time it was due to 

Mr. Best’s attempts to avoid being served. 

“I find that Donald Best is deliberately avoiding personal service of the contempt 

motion. There are no other steps that can be taken by the defendants to locate Mr. 

Best. In these unusual and unique circumstances, I find that an Order for 

substitutional service of the contempt application is appropriate and it is so 

granted.”12 

Again, this was for a different set of rules. Due to the sparseness of material on the subject, 

these should be taken as guidelines for when discretion could be available. 

 

 
11 [2013] ONSC 8025, (2013) CarswellOnt 18814. 
12 ibid, at 12. 



A Final Example 

 The possibility of notice being satisfied without personal serving has been found in 

other provinces as well, such as in Hover v Metropolitan Life Insurance Company13. In this 

case, a party had not provided for a majority of the undertakings thrust upon him by the 

court. On the topic of contempt notices, the Alberta Court of Appeal had this to say:  

 “The motion must however, come to the personal notice of the litigant who is being 

cited in contempt:  Kin Franchising Ltd. v. Donco Ltd. (1993), 1993 ABCA 7 

(CanLII), 7 Alta. L.R. (3d) 313 (C.A.). Because of the serious consequences, caution 

should be exercised to the extent that the person cited in contempt “is given an 

opportunity to retain and instruct counsel”:  250242 Alberta Ltd. v. Sohal (1983), 

1983 ABCA 109 (CanLII), 44 A.R. 34 at 38-39 (C.A.). The onus is on the applicant 

to prove that notice of the application has been given to the person accused of 

contempt. The best method is by proof of personal service, but there are other ways. 

If, for example, the notice of motion was served on counsel for the person cited in 

contempt, the applicant may rely on statements made by counsel…Once the court is 

satisfied that adequate and proper notice has been given, the applicant may proceed 

 
13 [1999] ABCA 123, 1999 CarswellAlta 338.  



with the contempt motion despite the absence of the party alleged to be in contempt, 

or his legal representative.”14 (emphasis added). 

It can therefore be inferred that other jurisdictions have noted the possibility of personal 

service not being wholly required for notice of contempt. This case may be distinguished 

due to being a differing set of rules for a different court, but ruling such as this may be 

influential in making a decision to service a Notice of Contempt Hearing in an alternative 

manner.  

 

Conclusion 

To conclude, it is likely that a Small Claim’s Court judge would not have discretion to 

order an alternative service method for a Notice of Contempt Hearing under the Small 

Claims Court Rules. There is no alternative option listed in the statute like there is in the 

Rules of Civil Procedure and there is very sparse case law on the subject. If one wished to 

serve a Notice of Contempt in an alternative method, they could possibly utilize precedent 

from other courts or jurisdictions and use their determination of non-personal service being 

satisfactory through knowledge of the party in contempt.  

 
14 Ibid, at 7.  
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