
Introduction 

You have requested a legal memo regarding Mareva injunctions. I have researched both statute 

and case law via WestLawNext Canada and CanLi to prepare this memo. 

 

Case Facts 

An employee has been found writing fake cheques to himself creating fake invoices using 

existing client information. He has been terminated for cause and admitted to the fraudulent 

activity. There is a high risk of the stolen assets being dispersed before being able to be 

recovered. 

 

Issue 

What is required in an affidavit to be granted a Mareva injunction? 

 

Legal Principles 

Framework 

At its core, a Mareva injunction is the freezing of assets by the courts to prevent their 

disappearance before justice can be done. The provincial courts were held to have the ability to 

grant such an injunction in Aetna Financial Services Ltd v Feigelman.1 

 One of the leading cases on Mareva injunctions is the Ontario Court of Appeal case 

Chitel v Rothbart.2 In Chitel, an interlocutory injunction motion was filed after the defendant 

converted certain securities that were property of the plaintiff. However, the Ontario Supreme 

Court (as the Superior Court was then) declared that authoritative guidance was needed and 

 
1 [1985] CarswellMan 19 (SCC). 
2 [1982] CarswellOnt 508 (ONCA). 



made an order that the matter was to be sent to the Ontario Court of Appeal. This was due to 

lackluster jurisprudence regarding injunctions, Mareva in particular. The Court of Appeal heard 

the appeal and, following an examination of Mareva jurisprudence in both Canada and the 

United Kingdom, held that the following framework would be used to determine granting 

Mareva injunctions in Canada: 

1. The plaintiff must establish it has a strong prima facie case on the merits by making full 

disclosure of all material facts within knowledge, including: 

a. providing particulars to the defendant, 

b. grounds of the claim; 

2. The plaintiff should have grounds for believing the defendants have assets in a location 

(as specifically as possible), 

3. The plaintiff should give grounds for believing there is risk of the assets being removed 

before judgment is satisfied, 

4. The plaintiff must satisfy the court it will suffer irreparable harm if the relief is not 

granted, 

5. The plaintiff must show in all circumstances the balance of convenience favours granting 

the injunction 

6. The plaintiff must give an undertaking as to damages.3 

Although an older case, it is still good law. In Rana v Malik4, action and several injunctions 

(including Mareva) were filed after alleged misappropriation of funds in several investment 

deals. The Chitel criteria were re-iterated as the leading framework for Minerva injunctions to be 

 
3 ibid, at 44; the judgment followed Lord Denning’s framework from UK case law with some modifications 
throughout the judgment. 
4 [2014] ONSC 701, [2014] CarswellOnt 1173. 



granted under.5 Chitel is still good law. I will now go through each step of the framework to 

determine how to be most successful. 

1. Prima Facie Case on the Merits 

This prong requires the applicant to put their strongest evidence forward. To show a strong prima 

facie case, the applicant must prove not only that there is a serious issue to be tried, but also they 

are clearly right and almost certain to win at trial.6 

Listed are some important principles for disclosing material facts 

 Any fact that can be considered by the court must be disclosed, regardless of it actually 

changes the outcome7, 

 The applicant must disclose any facts that favour the respondent8, 

 Failure to fully disclose gives the court sufficient grounds to set aside the injunction9. 

2. Grounds there are Assets in the Jurisdiction 

Less important in the advent of globalization, but generally proof that the asset is in a certain 

location. 

3. Grounds for Risk of Asset Removal 

Fraudulent activity is sufficient for an inference that assets are at risk for removal or 

dissipation.10 There is no need to prove the purchase of a plane ticket or other form of 

movement.11 This inference is reliant on a strong prima facie case being presented under the first 

prong of the Chitel framework.12 

 
5 ibid, at 63. 
6 Shonren Holdings Ltd v Roadmaster Truck & Trailer Repairs Ltd [2006] CarswellOnt 8348 (ONSC). 
7 Stans Energy Corp v Krygz Republic [2015] ONSC 3236, [2015] CarswellOnt 8720. 
8 O2 Electronics v Sualim [2014] ONSC 5050, [2014] CarswellOnt 12203. 
9 Windsor v Mako [2008] CarswellOnt 6442 (ONSC) at 33. 
10 Sibley & Associates LP v Ross [2011] ONSC 2951, [2011] CarswellOnt 4671 at 63. 
11 Netolitzky v Barclay [2002] BCSC 1098, [2002] CarswellBC 1844 at 31. 
12 ibid. 



4. Irreparable Harm 

“Irreparable Harm” in the Mareva context has been defined as not being able to collect damages 

at the time of a decision because the assets aren’t secured.13 The one applying for the injunction 

must show the irreparable harm that will occur if the injunction is not granted.14 

5. Balance of Convenience 

The court asks who will suffer greater damage if the injunction is granted or not. Normal 

standards regarding balance of convenience apply here. 

6. Undertaking Damages 

The applicant for a Mareva injunction in Ontario must undertake damages as per Rule 40.03 of 

the Rules of Civil Procedure15. 

 

Analysis/Conclusion 

Applying this framework to the case facts, I would suggest the following. Use the confession to 

fraudulent activity as both the prima facie case and ‘risk of dissipation’ heads under the Chitel 

framework. The inference can be drawn so you do not have to prove intention to flee. All 

unfavourable facts must be disclosed, and damages must be undertaken. 

 

 

 

 

 

 
13 East Guardian SPC v Mazur [2014] ONSC 6403, [2014] CarswellOnt 15935 at 41. 
14 Clark v Nucare PLC [2006] MBCA 101, [2006] CarswellMan 306 at 41. 
15 RRO 1990, Reg 194. 
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