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Introduction 

 You have requested a research package regarding “Jordan’s Principle”. I have used 

various secondary sources and cases to provide this information. This paper will provide 

information on the following issues: 

1. The legal background regarding funding jurisdiction, 

2. Jordan’s Principle, 

3. How the principle was implemented nationally, 

4. Case law, and 

5. Scope of application. 

 

Analysis 

Background and Framework 

 A general timeline of intervention on behalf of First Nations children is as follows1: Prior 

to 1950, federal officials intervened in circumstances showing extreme abuse or neglect. 

Beginning in 1970, First Nations communities developed their own child welfare agencies. 

These agencies were funded federal group Indian and Northern Affairs Canada (now Aboriginal 

Affairs and Northern Development Canada). Over the next several decades most provinces 

delegated authority for child welfare services on reserves to local First Nations agencies. Bi-

lateral funding agreements are now in place. 

 
1 Canada, Report of the Auditor General of Canada to the House of Commons, First Nations Child and Family 
Services Program – Indian and Northern Affairs Canada (Ottawa: Office of the Auditor General), at 7.  
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 In 1990, federal government created the First Nations Child and Family Services 

Program. Under this auspice, AANDC provides funding to First Nations groups to cover costs 

regarding operation and administration for child welfare. 2 

 The amount of involvement by provincial government differs depending on the province. 

For example, Alberta features a re-imbursement agreement where funding is provided by the 

federal government in accordance with the costs of the previous year. In Ontario, a pre-

determined funding amount of awarded prior to the year regardless of costs. Quebec features no 

such agreement.3  

 Inequity and injustice arise under this scheme in two scenarios. The first is underfunding 

by the federal government and the second is when jurisdictional ambiguities become 

pronounced.4 The perils of underfunding are obvious. Jurisdictional ambiguities exist when gaps 

occur regarding “core federal and provincial/territorial roles and responsibilities in both health 

and child welfare”5. No government wants to take responsibility of paying for the care. When 

these gaps make themselves known, government bodies spend precious time and resources 

debating who should spend time and resources on additional care for those who need it most.  

 In the event of a conflict the different government legal positions are consistent. The 

federal government claims provincial government has constitutional authority and responsibility 

to deliver child and care services under ‘property and civil rights’ and ‘matters of a local or 

 
2 ibid, at 8.  
3 ibid.  
4 The Jordan’s Principle Working Group, Without denial, delay, or disruption: Ensuring First Nations 
children’s access to equitable services through Jordan’s Principle (Ottawa: Assembly of First Nations), at 58. 
5 ibid, at 65.  
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private nature’, arising from sections 92(13) and 92(16) of the Charter6.7 In contrast, the 

provincial government claims it falls under the federal government’s responsibilities via section 

91(24) of the Charter, which they argue includes delivery of child welfare service to “Indians”.8 

 These administrative battles lead to long periods of inaction that hurt First Nations 

children due to them being especially vulnerable. These issues culminated in the unfortunate 

death of a young First Nations boy named Jordan whose story is explained more below. 

 

Jordan’s Principle 

 Jordan River Anderson was a member of the Norway House Cree Nation and born with 

Carey Fineman Ziter syndrome, a rare genetic muscular disorder that forced him to need constant 

care. Due to government disputes on jurisdiction he spent the only five years of his life in a 

hospital with no chance to live at home with family, friends, and dignity.9 

 Jordan’s death caused a national outcry, and activist groups created a principle that would 

ensure the same terrible fate would not befall other First Nations children. What resulted was 

Jordan’s Principle. The principle is defined succinctly in a recent judgment that we will return to: 

“Jordan’s Principle is a child-first principle and provides that where a 
government service is available to all other children and a jurisdictional 
dispute arises between Canada and a province/territory, or between 
departments in the same government regarding services to a First Nations 
child, the government department of first contact pays for the service and can 
seek reimbursement from the other government/department after the child has 

 
6 Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the 
Canada Act 1982 (UK), 1982, c 11. 
7 First Nations Child and Family Caring Society of Canada, Wen:de: We Are Coming To The Light of Day 
(Ottawa: First Nations Child and Family Caring Society of Canada, 2015) at 89. 
8 Wen:de supra note 7 at 90. 
9 Without denial, delay, or disruption supra note 4 at 5. 
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received the service. It is meant to prevent First Nations children from being 
denied essential public services or experiencing delays in receiving them.”10 
 

Essentially, the principle ensures that when a jurisdictional dispute arises that would prevent a 

child from receiving the care they urgently need, funding is provided without question by the 

government body of first contact. In doing so, children like Jordan would no longer be stuck 

waiting for the resolution of government conflicts to get the treatment they need. 

 

Implementation of Jordan’s Principle 

 Jordan’s Principle is not a common law doctrine nor is it written in statute. It has been 

created by advocacy groups and therefore has no standing legal standing on its own. On 

December 12 2007, motion 296 was passed unanimously in the House of Commons.11 This was 

a motion indicating Parliament’s support of Jordan’s Principle. However, there has yet to be 

action taken by provincial legislature or Parliament forming this principle into binding law. The 

exception to this is Alberta, who signed a Jordan’s Principle Memorandum of Understanding 

with the federal government and First Nations groups in 2018.12 Jordan’s Principle is therefore 

not nationally binding, although as we will see in case law it still holds influence. 

 

 

 

 
10 First Nations Child and Family Caring Society of Canada v AG Canada (Representing the  Minister of 
Indian Affairs and Northern Development Canada) [2016] CHRT 2, [2016]  CarswellNat113, at 351. 
11 Without denial, delay, or disruption supra note 4 at 4. 
12 Slav Kornik, Alberta government signs Jordan’s Principle agreement with feds, First Nations group (16 
November 2018), online: Global News < https://globalnews.ca/news/4669767/alberta-jordans-principle-feds-
and-first-nations>. 
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Case Law 

 There are two key cases regarding the development of Jordan’s Principle in the Canadian 

legal system. The first regards an individual who had been denied care due to a narrow 

interpretation of Jordan’s Principle. The second addresses Jordan’s Principle on a much larger 

scale.  

 The first case is Pictou Landing Band Council v Canada (Attorney General)13, a judicial 

review of an administrative decision by the AANDC. The applicants were the Pictou Landing 

Band Council and an individual named Maurina Beadle. The Pictou Landing Band Council 

(“PLBC”) is an elected government that represents the Pictou Landing First Nation people and 

makes governance decisions on behalf of its members. Maurina Beadle is a member of the group 

with a son who needed high levels of care due to a medical condition. After Maurina Beadle 

suffered a stroke she was unable to take of her son and required 24-hour outside care for both of 

them. The PLBC began providing that care. The cost of the care was $8200 per month, roughly 

80% of the PLBC’s monthly budget provided by AANDC. The PLBC and Maurina approached 

the AANDC for additional funding, relying on Jordan’s Principle. AANDC rejected their request 

due to a lack of jurisdictional dispute. AANDC and different levels of government all agreed that 

funding was outside of the budget. Also, an increase in funding would allegedly exceed the 

normative standard of care of the Beadle’s in comparison to other First Nation children and 

health care recipients. Maurina and the PLBC thus turned to the courts for judicial review of 

AANDC’s decision. 

 
13 [2013] FCC 342, [2013] CarswellNat 990. 
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 The Federal Court quashed AANDC’s decision. To begin, they identified that the key 

issue was whether Jordan’s Principle was engaged correctly. The Federal Court outlined the 

history of the principle and noted that while it had not been implemented in statute as of yet, it 

had been approved unanimously in the House of Commons.14 The court dismissed AANDC’s 

argument that a lack of jurisdictional dispute and possible exceeding of normative care meant 

funding should be denied. Regarding a lack of jurisdictional dispute, the court noted the absence 

of a dispute does not preclude the principle when both levels of government maintain an 

erroneous position on what type of care should be available.15 Also, Beadle’s exceptionally 

difficult living conditions meant a higher level of funding would not result in care that was 

excessive of a normative amount.16 Jordan’s Principle was not to be narrowly interpreted to 

prevent needed care for children. AANDC’s decision was quashed and ordered re-imbursement 

of the Applicant’s costs. This was a path-breaking case and the first of its kind to truly give teeth 

to Jordan’s Principle. Pictou laid the groundwork for the idea that the current definition of 

Jordan’s Principle was too narrow and it could apply without a jurisdictional dispute. 

 The other pivotal case is First Nations Child and Family Caring Society of Canada v AG 

Canada (Representing the Minister of Indian Affairs and Northern Development Canada)17 

(“First Nations”). In this case, the First Nations Child and Family Caring Society (“the Caring 

Society”) as well as the Assembly of First Nations (“the Assembly”) alleged that AANDC was 

causing discrimination by providing inequitable and insufficient funding of health care services 

for First Nations communities. The Caring Society is a non-profit organization that advocates on 

 
14 ibid, at 82. 
15 ibid, at 86. 
16 ibid, at 87. 
17 First Nations supra note 10. 
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the part of First Nation children and families. The Assembly is a national advocacy organization 

for First Nations overall.  

 Procedural history of the case is as follows. Initially, the complaint was filed with the 

Canadian Human Rights Commission as it would be a national issue of discrimination. That 

complaint was transferred to the Canadian Human Rights Tribunal (“the Tribunal”). However, 

the Tribunal granted the respondent’s motion to dismiss the complaint due to it allegedly being 

outside jurisdiction of the tribunal. The Caring Society and the Assembly successfully applied 

for judicial review before the Federal Court of Canada. The FCC found that the matter was to be 

heard again by the Canadian Human Rights Tribunal but by a different composition of 

adjudicators. That sequence of events culminated in the case at hand. 

 The Tribunal found three central issues after examining the requirements of a successful 

discrimination claim under the Canadian Human Rights Act18. The issues were as follows:  

1) Are the AANDC involved in providing child/family services to First Nations 

on reserves and in the Yukon? 

 2) Are First Nations negatively affected by a lack of provision of those 

services? 

 3) Are race, ethnicity, or nationality a factor in this negative impact?19 

These were the factors for discrimination laid out in Moore20. 

 
18 RSC 1985, c. H-6. 
19 First Nations supra note 10, at 22. 
20 ibid. 
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 The tribunal decided that the answer to all of these questions was “yes” and therefore the 

AANDC had been discriminating against First Nations people. On the first issue, the Tribunal 

began by stating that Section 5 of the Canadian Human Rights Act holds it is discriminatory to 

deny access to services. The Tribunal went on to hold that AANDC provides services by offering 

benefits or assistance to ‘ensure’ support to First Nations people in the context of a public 

relationship.21 Case law was cited to prove that funding can qualify as a service22, supported by 

several government mandates that stated the seriousness of the public relationship with First 

Nations people.23 The Tribunal rejected AANDC’s argument that simply providing funding 

through First Nations agencies exempted them from responsibility.24  A fiduciary obligation had 

arisen between federal government and First Nations people.25 The Tribunal also held that 

AANDC’s discretion had adversely affected First Nation’s people26. It disregarded AANDC’s 

argument that reports on its inequitable fund distribution were invalid, noted that AANDC’s 

methods regarding attributing funding based on population were not optimal in regards to child 

and health care.27 The Tribunal therefore concluded that the negative effects on First Nations 

people were a result of AANDC’s discretion. 

 The Tribunal then went on to consider Jordan’s Principle specifically. Citing various 

reports and case law on Jordan’s Principle, the Tribunal re-iterated the sentiment found in Pictou 

that it was not to be interpreted narrowly. A narrow interpretation, in their words, “defeats the 

purpose of Jordan’s Principle and results in service gaps, delays and denials for First Nations 

 
21 ibid, at 35. 
22 ibid, at 11. 
23 ibid, at 110. 
24 ibid, at 78. 
25 ibid, at 110. 
26 ibid, at 465. 
27 ibid, at 464. 
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children on reserve.”28 Finally, the Tribunal found that the negative impact on First Nations 

communities was due to race or ethnicity as a factor. 

 The Tribunal therefore held in favour of the Assembly and the Caring society. In doing 

so it ordered: a declaration of discrimination, an order to implement Jordan’s Principle, an order 

to cease applying the narrow definition of Jordan’s Principle, and apply Jordan’s Principle based 

on needs of the child and not based on the normative standard of care. This result has greatly 

expanded the scope and strength of Jordan’s Principle. 

 

The Scope and Application of Jordan’s Principle 

There is little discussion in case law or academic research on whether Métis and Inuit are 

included in Jordan’s Principle. It is likely that they are included. In 2016, the Supreme Court of 

Canada ruled that Métis and other non-status ‘Indians’ are considered ‘Indians’ under section 

91(24) of the Constitution Act 1982.29 Further, in First Nations Child & Family Caring Society 

of Canada et al. v. Attorney General of Canada (representing the Minister of Indigenous and 

Northern Affairs Canada)30, it was held that First Nations children living off reserve and those of 

non-Indian status would be provided with health service under Jordan’s Principle until 

legislation had ‘caught up’ to the expanded definition. It is likely that Métis and Inuit are 

included in Jordan’s Principle during the interim while government seeks to update its services. 

 

 
28 ibid, at 381. 
29 Daniels v Canada (Indian Affairs and Northern Development) [2016] SCC 12, [2016] CarswellNat 1037. 
30 [2019] CHRT 7, [2019] CarswellNat 3081. 
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Conclusion 

Jordan’s principle has expanded since its inception as seen in cases such as Pitou and First 

Nations. It will likely only continue to grow as First Nations’ issues garner more advocacy. 
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